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Re-institutionalizing the Nation —
Status Law and Dual Citizenship

he redefinition and re-institutionalization of the nation and the re-

configuration of the state usually accompanied breakdown of re-
gimes, revolutions, and transitions. As Mark Beissinger notes, “the goal of
nationalism is the definition or redefinition of the physical, human, or cul-
tural boundaries of the polity.”" Or, as Culic states, “State building and na-
tion building in Central and Eastern Europe are also part of a larger process
re-institutionalizing and re-organizing political space and political phenom-
ena. Both their innovative concepts and legislation are constitutive to these
processes.”

Most Central and Eastern Europe states defined themselves through
their constitutions as national states. The laws and the administration of the
states were nationalized, and nationalism as a discourse became legitimate.
The clause regarding the support of the state for co-nationals (kin-minori-
ties) living in other states became the rule.

Approximately one or two years after the breakdown of the communist
regimes, Central and Eastern Europe completely forgot the internationalist
settings of the communist world. The states of this region continued the na-
tional politics in which they were engaged before WWIL. This paper presents
the logic of nationalism, explains why it was so obvious that Central and East-
ern European states became institutionalized on a national basis, and reflects
upon the new developments at the turn of millennium, wherein we may
observe a second wave of national redefinition.’
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) . . . 4
Ethnicization and nationalism

Constitutions, electoral laws, laws on education, and language laws in
the Central and East European region all prove that the ‘nation’ and ‘ethnic-
ity” are of central salience for these newly formed states, both for the titular
nation and national minorities. The claims of national minorities were, and
are, nationally driven. Even positive recognition of the rights of minorities
by the state shows the importance given to the national issue. Many people
were taken by surprise by this “cthnic revival” which many believed had dis-
appeared. Their surprise can only be explained by the ignorance of the ob-
servers, who truly believed that nationalism was not present in the commu-
nist regimes. This is not the case. From the time that nationalism appeared in
the 18-19" century, societies have been organized on a national basis. This is
true for both the majority and the minority. We may observe parallel nation
building processes, and usually concurent/conflictual institutionalizations
on national basis.

In the ecarly 1990s, several authors noted the replacement of
communism with nationalism. Some authors even stated, “[t]he ideology
that made the defeat of communism possible was nationalism.”® Others
argue: “nationalism is back. Across Europe, the Cold War’s end has
unleashed nationalist sentiments long suppressed by bipolar competition
and, in the east, by communist coercion.” These explanations are false. One
may say that a nationalist rhetoric replaced the communist one. Alternatively,
one may argue that certain communist leaders suddenly became nationalists.
However, this change is no more than a continuation of past politics in a new
— more or less democratic — framework. Nationalism, as an ideology, as a
sentiment, as a principle of organizing society has been present since the
18-19 century. It is a facet of modern European history. One may also
interpret the history of modern Europe as the history of national-based
institutionalizations. All European states are based in some way or another
on the principle of nationality. In different places, in difterent historical

4 The concept nationalism is used in a neutral sense meaning the process of institutionalization

of societies on national basis.
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periods nationalism was, and is, present in various forms. The rhetoric of
communism only affirmed that it is not based on the ideology of
nationalism. The fact is that communism institutionalized nationalism in
another manner, and often used it for the legitimation of the system (or the
leaders of the system). Walker Connor observed “Marxists not only learned
to accommodate themselves to an expediential coexistence with a world
filled with nationalisms, but they also developed a strategy to manipulate
nationalism into the service of Marxism.”” The explanation is simple:
communist (socialist) ideology or legitimization (backed by secret services)
suddenly became vacant. No fraction of the population could have been
mobilized invoking socialism or communism.® Stalin and Lenin based the
conception of the national issue partially on the ideas of Marx and Engels,
and developed it through the Austro-Marxists Otto Bauer and Karl Renner.
The underlying assumption was that socialism/communism will resolve the
national question, and national values will loose their salience. This was
false. Nationalism’s roots are much deeper. Thus, it is highly questionable
whether European integration will create a new non-national identity.

Nationalism, as a perpetual project, institutionalizes the polity invoking
the nation and involves a permanent definition and redefinition of bound-
aries. Since modernity, societies are institutionalized on a national basis,
which is valid for both majorities and minorities. In Europe arguably every-
one is nationalized. In Ernest Gellner's words: modern man is nationalist,
and he/she is nationalist because he/she has to be. Nationalism is more than
discourse or ideology, it is also institutionalization: a definition with
consequences for the organization of society.

The modern state is the protagonist of nationalism, and minorities an-
swer with the same means. We can hardly encounter any group in Europe
that does not define itself in national terms. Tom Nairn’s remark shows how
central nationalism is in the contemporary world: “[Gellner] demonstrated
how industrialization produced modern political nationalities; yet did not go
on to suggest that the true subject of modern philosophy might be, not indus-
trialization as such, but it’s immensely complex and variegated aftershock —
nationalism.”
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Nationalism, according to most scholars, came into being in the 18-19"
century. Since then societies have been organized based on the principle of
nationality. The invocation of the “nation” is perhaps the main legitimizing
principle. Nationalism is inherently related to culture. Nationalism comes
into being when culture replaces structure.'” George Schopflin states: “All
cultures are collective; they include and exclude; they give us a particular set
of identities; they allow us to make sense of the world; they ofter us collective
regulation and collective forms of knowledge; and they are bounded. These
boundaries may shift but they will not vanish. They protect the culture in
question and act as a filter through which new ideas are received and inte-
grated. In addition, all cultures rely on broadly similar mechanisms to keep
themselves in being. If threatened, they will redouble their efforts to protect
cultural reproduction.”"!

Nationalism emerged first in Western Europe as a consequence of major
transformations, the explanation for which differs among major authors.
Gellner considers nationalism the outcome of the transition from agrarian so-
ciety to industrial society,"* while Benedict Anderson detects the emergence
of national consciousness — the nation as an imagined community — as a re-
sult of the “convergence of capitalism and print technology on the fatal diver-
sity of human language”."” In all these cases, the state gained new legitimacy
by institutionalizing nationalism as a principle of organizing society. From
the time that nationalism emerged, the organization of societies has also
been based on the principle of nationality. In this respect, we may consider ev-
ery European society nationalist. In the age of modernization, states tended
to ethnically homogenize their societies by various means. Eugene Weber, in
his famous book, describes the way France linguistically (and nationally)
homogenized the inhabitants of the country. Similar processes can be
observed in other parts of Europe.

States, societies and culture became increasingly institutionalized. The
standardization of language, the creation of high culture, the introduction of
compulsory education and the nationalization of culture served the titular na-
tion. Non-dominant ethnic groups intended to create their own nation, with
leaders from their particular nation, and intended for their own state. The na-
10 Ernest Gellner: Nations and Nationalism. Oxford UK & Cambridge USA: Blackwell, 1983.
11 George Schopflin: Nationhood, Modernity, Democracy. Paper presented at the Conference
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tionalists’ programs and projects of nation-building/nationalizing usually

were formulated and established in opposition to dominant groups/nations

and other nationalizing processes. This is the reason why one can speak of an-
cient hatreds or old and lasting conflicts. The transformation of state author-
ity and borders created newer and newer frameworks. The former masters

became servants and received the same treatment they administered in their

former positions. The breakdown of empires, the division of states and

transitions reconfigured political power and offered new frameworks for

nationalist politics.

According to Walker Connor, in Europe there are only two ethnically ho-
mogeneous states: Ireland and Portugal."* All other states contain national mi-
norities or ethnic groups. The majority of European states have co-nationals
living in other states. This is due to the peculiarity of European history.
Those states that have co-nationals in other states have adopted a policy that
supports — financially, culturally, or even politically — their kin-minorities.
The support of kin-minorities is based on the idea of the nation as an eth-
no-cultural entity rather than a political conception of the nation. It is as-
sumed that co-nationals have, or should have a special relation with the exter-
nal national homeland (kin-state). The historical process of nation-forma-
tion can easily explain this from the 18" century on. Nations have been
formed and have been institutionalized. A sense of national identity emerged
within the population, usually due to the (often painful and aggressive) pro-
cess of nation-building. Forging the nation,'"” nationalizing culture'® and fab-
ricating heritage'” are the concepts scholars use to describe the process of na-
tional/ethnic homogenization. The French process of making Frenchmen
from peasants,' the Scandinavian culture-builders,'” and the politics of the
Polish nationalizing state all reflect the state-driven nationalizing processes.
In the 19" and 20" centuries such politics created the modern European na-
tion-states. Through these processes a strong sense of national identity devel-
oped within the national groups. Language standardization, official culture,

14 Connor, Walker: Ethnonationalism: the quest for understanding. Princeton University Press, 1994.
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mass-education and ethnic cleansing led to further homogenization and
strengthened the significance of national identity.

The history of nationalism is East-Central Europe can best be under-
stood if we analyze the various —i.e. of the majority and of the minority — na-
tion-building, or nationalizing processes. An important role in the nationaliz-
ing process of the national minority is played by the external national home-
land. As the state borders have often changed, different groups have
experienced at different times the assimilationist or dissimilationist politics
of the titular nation. In other words, they were the suffering subjects of na-
tion-building processes, frequently with disastrous outcomes. A description
of such policies is presented by Michael Mann. While John McGarry ofters a
theoretical account™ describing the mechanisms— the settlement of majority
groups in peripheral regions inhabited by minorities, relocation of minority
groups within the state, and expulsion of minorities from the state.”' Basi-
cally, every national minority which was once a component of the majority
nation expressed nation-building goals within the new state, or at least posed
athreat to the nation-building/nationalizing of the majority, experienced one
or several of the processes described.

One possible approach to national conflicts in Eastern Europe is to stress
the parallel and often conflicting processes of nation-building. Once the ideal
of the nation becomes important, there does not seem to be any sign that it will
loose its significance. Nationalism may be transformed, but it remains an im-
portant organizational principle in our world. Nationalist politics are oriented
partially on the strengthening of boundaries of the titular/majority nation, and
by more or less hostile politics against national minorities.

Transition: Status laws and dual citizenship

After the breakdown of dictatorial regimes in ECE, it once again became
legitimate to organize society on a national basis and to define the state in na-
tional terms.? This definition is reflected in both law and political practice,

20 Mann, Michael: The Dark Side of Democracy: The Modern Tradition of Ethnic and Polit-
ical Cleansing. New Left Review, Nr. 235, May-June/1999. 18-45.

2t John McGarry: ‘Demographic engineering’: the state-directed movement of ethnic groups
asa technique of conflict regulation. Ethnic and Racial Studies, Vol. 21, No. 4,1998, 613-638.

22 It is misleading that socialist/communist societies/states did not have a national/ethnic
component: the national discourse was illegitime. The anti-nationalist, but national
institutionalization in the Soviet Union and Yugoslavia (Brubaker), or the national-com-
munist regime in Romania (Verdery, Fisher-Galati) shows the national politics in these
states.
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though perhaps most importantly through constitutions. Irina Culic bril-
liantly demonstrates the centrality of the ethno-cultural definition of the pol-
ity for the 27 ECE states the following:

In the preambles of the constitutions, as well as public, political, and cultural

discourses and in the substance of other state policies, the most salient and

powerful arguments are the evidence and elements of the historical existence

and continuity of a Nation state and the need to emphasize its nationhood by

promoting its language, traditions, cultural inheritance, heroic history and ter-
ritory.”

From our perspective, two types of law are of central interest: the
so-called “status laws” and the laws on citizenship. Both types of law imply a
definition of who is eligible to acquire citizenship and hence special favors or
benefits. They create a distinction between citizens of other states on a na-
tional/ethnic basis wherein people considered co-nationals or co-ethnics
(“kin” in ethno-cultural terms) gain favorable treatment from their
kin-state. Clearly, states perceive themselves as responsible for their kin and
adopt kin-state practices reflecting the perception of states themselves as rep-
resentatives of the titular nation understood in ethno-cultural terms. Hence,
kin-states — the “core” nation — imagine their borders beyond those of the
particular state.

The constitutional developments in the early 1990s set the basis of the
new political regimes, while the process of consolidating the regimes logi-
cally raised the need to refine certain aspects of the polity. This also happened
in regard to the national and national minority issue.

Two reasons explain the second wave of national redefinition. On the
one hand, kin-states were unsatisfied with the rights their kin-minorities en-
joyed in their home-states. Kin-states largely share the view that home-states
do not protect those who are seen as co-nationals by kin-states. On the other
hand, the EU enlargement process did not provide the minority protection
kin-states and national minorities expected. For Hungary, a third reason is
present: domestic ideological differences around the ofticial conception of
the nation.*

23 Culic, 47.

24 Several European states treat preferentially their kin-minorities, and in the overwhelm-
ing majority of the cases there is a domestic consensus on the underlying principles of sup-
port.
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Hungary is in many respects an exception from the rule. Hungary is one
of the few states that remained ambiguous on the issue of the nation in the
early nineties. While most ECE states declared themselves national states (im-
plementinga policy based on the principle of the political nation) and paralelly
supported their kin-minorities (implementing a policy based on the principle
of the ethnocultural nation), realizing a coherent — both internally and exter-
nally — “nation politics,” Hungary by recognizing and supporting both its inter-
nal and external minorities remained incoherent on the issue of the nation.”
By incoherence I mean only that difterent logics apply for internal and external
minorities, from the point of view of nation-building. Hungary’s position is
completly coherent from the point of view of minority rights.

Following the revolution of 1989, the relationship between Hungary
and the Hungarians living in the neighboring countries entered a new phase.
During the communist period, official politics was characterized by the fic-
tion of an ethnoculturally neutral state, and claimed that questions regarding
nationality belonged to internal affairs, which were (or must be) solved
within the framework of the state. Until the mid-1980s, Hungary did not
show official interest in Hungarians living in other states. In the late 1980s,
the problem of Hungarians living abroad, especially in Transylvania, was
brought to the center of attention. After the breakdown of the communist re-
gimes, the situation changed even more radically. Finally, concern for Hun-
garians living abroad materialized in legislation and governmental politics.

The status law framed in 2001 (amended in 2003) and the referendum on
dual citizenship for Hungarians living in neighboring states are primarily an ex-
pression of the domestic debates in Hungary on the official institutionalization
of the nation in Hungary. In short, the debate questions whether to further
ethnicize the Hungarian polity or to de-ethnicize the state.

Laws similar to the Hungarian Status Law rest on two widely shared as-
sumptions: first, the conception of the nation in ethnocultural terms, which

25 For national minorities abroad the Hungarian constitution states: 6 (3) The Republic of
Hungary bears a sense of responsibility for the fate of Hungarians living outside its bor-
dersand shall promote and foster their relations with Hungary. While for national and eth-
nic minorities in Hungary: Article 68. (1) The national and ethnic minorities living in the
Republic of Hungary participate in the sovereign power of the people: they represent a
constituent part of the State. (2) The Republic of Hungary shall provide for the protec-
tion of national and ethnic minorities and ensure their collective participation in public
affairs, the fostering of their cultures, the use of their native languages, education in their
native languages and the use of names in their native languages. (3) The laws of the Repub-
lic of Hungary shall ensure representation for the national and ethnic minorities living
within the country.
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assumes that a group of people who have once formed a nation and devel-
oped a strong sense of national identity — regardless of the borders that sepa-
rate them at present — have something meaningful in common; and second,
the perception that the home state (the nationalizing state) will not ade-
quately protect and promote the rights of that nation’s kin-minorities, and in-
deed — especially in East-Central Europe — that it usually secks to assimilate
them. Thisleads to the prevailing view thatitis a legitimate right of kin-states
to give special attention to their kin-minorities and to institutionalize their
concern in legislation. While the practices of kin-states differ substantially;
the underlying assumptions are the same. The only possible explanation for
this is that the ties of nationality (understood in ethnocultural terms) are per-
ceived by both the kin-state and the kin-minority as being stronger than
other types of allegiance (notably citizenship, or the ‘political nation’).*®

Dual citizenship reflects the same idea, but promotes a stronger bond be-
tween the state and the citizen, which is especially acute in the case of large num-
bers of citizens residing in another state. This especially involves the right to vote,
which in certain cases (e.g. Hungary) could decide the outcome of elections.

The theoretical debate on the status law was basically reproduced in the
debate around dual citizenship. Apart from the domestic and international
political implications, the Hungarian Status Law has drawn attention to the
issue of how a nation is defined.”” While the law was conceived on the basis of
an ethnocultural definition of the nation, the domestic opposition and, to
some extent, that of international organizations (Venice Commission, High
Commissioner for National Minorities, Parliamentary Assembly of the
Council of Europe, EU) emphasized the political conception of the nation.?
The contest between the two conceptions, the ethnocultural and political, or
in George Schopflin’s terms, the particularistic and universalistic concep-
tions,” has surfaced on the European agenda as a result of the Hungarian
Status Law.

26 Zoltan Kéntor: Status Laws and "Nation Policy’: theoretical aspects. In Zoltin Kéntor,
Baldzs Majtényi, Osamu leda, Baldzs, and Ivin Halasz (eds.): The Hungarian Status Law:
Nation Building and/or Minority Protection. Slavic Research Center, Hokkaido University,
Sapporo, 2004. 105-119.

27 For further details see the analysis of Balizs Majtényi: Special Minority Rights and Inter-
pretations of the Nation in the Hungarian Constitution, published in this review, and
Zoltin Kintor: Status Laws ..., op. cit.

28 Asaresult of international pressure, the modified law shifted from an ethnocultural to a
political conception of the nation.

29 George Schépflin: Citizenship and Ethnicity: The Hungarian Status Law. In Zoltin
Kintor et al. 87-96
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Conclusions

The status laws and policies of dual citizenship reflect nothing more
than the prolongation of nationalism. As previously stated, nationalism is the
one of the basic forces of modernity. The manner in which it shapes societies
differ, however, one can not find a society in Europe where nationalism, and
the nation as one of its core values, is not present. Even the regimes that typi-
cally believed they could solve the national question were nationalist, or
against their will, institutionalized groups on a national basis. In Western Eu-
rope, the states, more or less, succeeded in accommodating minority claims
by recognizing their demands for autonomy: As a result, in both parts of the
former Europe, nationalism was present before the breakdown of commu-
nist regimes. The democratizing states in ECE and the enlargement of the
European Union also created new institutional frameworks to manage the is-
sue of national minorities. One of the underlying principles of this process
was — similar to that of Marxism — that the national question can be solved,
and that the aforementioned processes lead in this direction. This premise
was false. National politics of the region have proved that nationalism is still a
force, and that the nation has remained a core value.

The domestic and the international debates around kin-state politics is
now seen as a surprise for many observers. The way in which societies de-
veloped in the past few centuries has shown that there is nothing novel in
the essence of these things, only the frameworks in which nationalism
emerges is new.





